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INDEX DIGEST OF VOLUME 73 


The following table shows the page at which each monthly issue of THE 
BANKING LAW JOURNAL during the year 1956 begins and ends. 


February ......... 
153-228 
229-304 
305-380 
381-456 


457-532 
September ...... ----609-700 
November 793-884 
December ..........«. -885-277? 


The following index and digest contain the legal cases which have appeared in 
THE BANKING LAW JOURNAL during 1956. The entire arrangement, including the 
number of sections follows the plan of the fifth edition of the BANKING LAW 
JOURNAL DIGEST. The DIGEST, with Cumulative Supplement to Fifth Edition, 
contains the digest of more than 10,000 banking decisions which have been published 
in THE BANKING LAW JOURNAL from the time of its establishment in 1889 down 


to December, 1956. 


ACCOMMODATION PAPER 


§26. Rights of accommodation maker or 
indorser. 

An accommodation endorser who has 
been required to pay a check at maturity 
has the right to recover against his 
immediate prior endorser. Downie v. 
‘Cooledge, Wash., 294 P.2d 926. 73 B.L.J. 
740. 


AGENTS 


§56. Agent’s authority. 

Where a depositary bank paid out 
funds to a bookkeeper who fraudulently 
wrote checks drawn on his employer’s 
account, the bank could recover from 
the employer because the employer’s care- 
less conduct had made such a fraudulent 
scheme possible, Nashville Trust Co. v. 
Southern Buyers, Inc., Tenn,, 288 S.W.2d 
469. 73 B.L.J. 839. 


§57. Agent’s authority to indorse. 

An agent’s authority to endorse a check 
must be specifically conferred and is not 
the sort of authority that can be inferred 
from the general authority of the agent 
to collect a debt, Cignetti v, American 
Trust Co., Calif., 294 P.2d 490, 73 B.L.J. 
577, 


ALTERED PAPER 


§65.—Altering time of payment. 

Where a marginal notation is placed on 
@ promissory note by the maker with 
the intention of making the notation a 
part of the contract, it becomes a substan- 
tive part of the note to which it is affixed. 


Rogers v. Harris and Bobier, Calif., 291 
P.2d 68, 73 B.L.J. 652, 


ASSIGNMENTS 


§95. Assignment of contract. 


Where the purchaser of an automobile 
assigned his bill of sale for the automobile 
to three banks as security on the same 
day, a court ruled that as a lien could 
take effect only from the time it was put 
on the public record and since the bank 
to which the assignment had been made 
second was the first to record its lien 
was prior to the liens of either of the 
other banks, Fourth National Bank of 
Columbus v, Howell, Georgia Court of 
Appeals, 73 B.L.J. 509. 


ATTACHMENT, GARNISHMENT 
AND EXECUTION 


§99. Property subject to attachment. 

Where a bank cashed the check of a 
corporation and the corporation later 
stopped payment on the check, the bank 
was permitted to attach the trust funds 
of the corporation in another bank despite 
the objections of the corporation that the 
checks were not issued in the usual 
course of business, Bank of America 
National Trust and Savings Association 
v. Cole’s ‘Check Service, Inc., Calif., 293 
P.2d 67, 73 B.L.J, 730. 


§105.—Funds deposited in bank. 


The certification of a check by the bank 
upon which it is drawn makes the bank 
primarily liable to the holder of the 
check until the bank discharged by pay- 
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ment, release or the statute of limitations. 
Gray v. First National Bank, Ala., 82 
So.2d 528. 73 B.L.J. 333. 


BANKING 


§119. State control of banking business. 

The courts of Missouri have no power 
to review the ruling of the Missouri 
Banking Board of Appeals, State ex rel. 
Belle-Bland Bank v. Donnelly, Mo., 287 
S.W.2d 872, 73 B.L.J. 674, 

The encroachment upon the city side- 
walks by a bank curb teller may be 
abated by adjoining store owners who 
are able to prove special damage not 
suffered by the public at large, Adams 
v. Merchants & Planters’ Bank & Trust 
Co., Ark,, 288 S.W.2d 35, 73 B.LJ. 671, 

Petitioners who were fully aware of 
the activities of a bank receiver for a 
period of 17 years and made no objections 
to his activity during that time, were 
barred by the principle of laches from 
bringing suit against a successor receiver, 
Laches is defined as the omission to 
assert a right for an unreasonable and 
unexplained length of time under circum- 
stances prejudicial to the adverse party, 
People v. LaSalle Street Trust and Sav- 
ings Bank et al.,, Ill,, 125 N.B.2d 654, 73 
B.L,J. 98. 


§119.5. Federal control of banking busi- 
ness. 

Even assuming the Home Owners’ Loan 
Act of 1933 requires that there be a 
hearing of interested parties when the 
Board is considering the application for 
a charter for a Savings and Loan Associa- 
tion, there is nothing in the law which 
requires a hearing when the establishment 
of a branch is being considered, Moreover, 
Section 10 of the Administrative Proce- 
dure Act indicates there is no right of 
judicial review in matters committed by 
statute to an agency’s discretion and the 
Home Owners Loan Act gives the Fed- 
eral Home Loan Bank Board such dis- 
cretion, First National Bank of McKees- 
port et al, v. Home Loan Bank Board 
et al., D.C., 225 F.2d 33, 73 B.L.J. 276, 


§120. Constitutionality of regulatory laws. 

A statute limiting the finance charges 
made by a retail car dealer is not un- 
constitutional, Teegarden v, Foley, Ohio 
Court of Appeals, 73 B.L,J. 944, 


$124. Bank examinations. 

A bank brought suit against a surety 
company on a fraudulent employee’s bond, 
The surety demanded that the bank pro- 
duce reports of the national bank exam- 
iner and the Secretary of the Treasury 
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filed a formal notice of privilege refusing 
to reveal the contents of the examiner’s 
reports. A Federal Court of Appeals 
refused to decide the privilege issue but 
resolved the case by directing the surety 
to limit its demands for the bank exam- 
iner’s records, Overby v. United States 
Fidelity and Guaranty Co. and First 
National Bank of Auburn, United States 
Court of Appeals, Fifth Circuit, 73 B.L.J. 
120. 


§136. Doing business in a foreign state. 

A bank was held not to be doing busi- 
ness in Mississippi where it made the 
original loan contract in Tennessee, made 
the first loan there, did all the floor plan 
financing there, delivered conditional sales 
contracts to the Memphis office and dis- 
counted them at that office and where the 
money was paid to the company repre- 
sentatives in Tennessee, despite the fact 
that the bank did check the cars on which 
paper had been discounted in Mississippi, 
collected delinquent accounts there and 
repossessed cars and appliances in that 
state, Snipes et al. v. Commercial & 
Industrial Bank et al., Miss., 83 So.2d 
179. 73 242. 


BANKRUPTCY 


§142. Preferences within four months of 
bankruptcy. 


Under New York law, the lien created 
by a conditional sale contract did not 
become perfected until such contract was 
recorded, Since this did not happen until 
within four months of a buyer’s bank- 
ruptcy, the transfer under the contract 
constituted a voidable preference, In the 
Matter of Morasco, United States Court of 
Appeals, 73 B.L.J. 767. 

A liquidation payment made within four 
months of an insolvent’s bankruptcy did 
not constitute a voidable preference where 
the liquidation sale took place before the 
four months period, Perkins v, Lakeport 
National Bank, N.H,, 139 F.Supp, 898, 73 
B.L.J. 913. 

Payment to a bank just prior to the 
bankruptcy of the paying corporation on 
certain unsecured notes did not constitute 
a voidable preference since the mere 
suspicion that the corporation was in- 
solvent was not sufficient to put the 
bank on inquiry. Salter v, Guaranty 
Trust Co., Mass., 140 F.Supp. 111. 173 
B.L.J. 916, 

It was not a voidable preference where 
prior to bankruptcy a bankrupt sold his 
car covered by a mortgage held by a bank 
and then fearing prosecution for selling 
mortgaged property had the bank purport 
to foreclose the mortgage and sell the car 
to a person who had in fact already 
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bought it since the entire transaction did 
not diminish the assets of the bankrupt. 
Silverstein v. Second National Bank, 
N.H,, 132 F.Supp. 563, 73 B.L.J. 406. 


§145. Priorities among creditors. 

Liens for administration expenses, 
wages and landlord’s claims pertaining 
to a mortgagor’s property are prior to a 
mortgage lien under the Bankruptcy Act. 
In the Matter of Quaker City Uniform 
Co., United States Court of Appeals, 73 
B.L.J. 944, 

Under a wage earners’ plan, the 
trustee in bankruptcy of a bankrupt 
mortgagor could avoid an unrecorded 
mortgage in the interest of the general 
creditors since under section 70(c) of 
the Bankruptcy Act the trustee had the 
right of a lien-creditor and these rights 
were not inconsistent with his rights 
under the wage earners’ plan, City 
National Bank & Trust Co. v. Oliver, 
United States Court of Appeals. 73 B.L.J. 
589, 

The fact that the creditor of a cor- 
poration endorses its paper does not mean 
that he agrees the paper which he en- 
dorses be given any lien on the assets of 
the corporation or any priority over any 
claim which he himself may have against 
them. Leo v. L. & M. Realty Corpora- 
tion, United States, 228 F.2d 89, 73 B.L.J. 


554, 


BONDS 


§214.1. U.S. savings bonds—form of regis- 
tration. 

The Federal Government could not re- 
cover the value of certain Series E Sav- 
ings Bonds from a bank which held the 
bonds as collateral on a loan to a delin- 
quent taxpayer, where the government 
had not established the extent of the 
taxpayer’s interest in the bonds which 
were owned in co-ownership form with 
the taxpayer’s wife who was not a tax 
delinquent, United States v. Stock Yards 
Bank of Louisville, United States Court 
of Appeals, Sixth ‘Circuit, 73 B.L,J, 582. 


CHECKS 


§278.—Injunction against payment. 

A bank was justified in paying its own 
cashier’s check despite the fact that 
claimant had attempted to have the courts 
restrain such payment and despite the 
fact that the bank had notice of the 
claim against the funds represented by 
the check because the claimants had not 
sought the proper remedy available to 
them by statute to prevent the bank 
from paying the check, Sanders v, First 
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National Bank and Trust Co., Okla., 292 
P.2d 160, 73 B.L.J. 497. 


§279, Check does not operate as an assign- 
ment. 

A drawee bank was liable for the 
amount of uncoilectible drafts which it 
delayed four days in returning since the 
Texas Banking Code provides that such 
items must be returned within 24-hours 
after presentment, Carder v, Tyler Bank 
& Trust Co., United States, 76 S.Ct, 197, 
73 B.L.J. 321, 


CONTRACTS 


§359. Validity. 

In a suit between the holder of a condi- 
tional sale contract and a purchaser in a 
foreclosure action, the court ruled that 
even though an unattested contract is 
valid between the parties to the contract, 
it is not valid as against a third party. 
Home Finance Co, v. United Motor Sales, 
Georgia Court of Appeals, 73 B.L.J. 587. 


§361. Construction. 


Where adequate evidence is presented 
to substantiate the real intention of the 
parties to a contract, a court will grant 
reformation of the contract to correspond 
to this intention. Caviglia v. Jarvis, Cali- 
fornia District Court of Appeal, 73 B.L.J. 
368. 


§362. Contract of minor. 


A minor fraudulently represented that 
he was 23 years old when applying for a 
chattel mortgage floor plan covering 
various automobiles, could not rescind his 
note on the basis of his minority because 
of his fraudulent representation, Byers 
v. Lemay Bank & Trust Co., Missouri 
Supreme Court, 73 B.L.J, 46, 

A minor who represented that he was 
22 years old when buying a car under a 
conditional sales contract could not, after 
default and repossession, recover money 
paid under the sale contract because of 
his minority and in fact was liable for 
the balance due under the _ contract, 
Carney v. Southland Loan Co., Georgia 
Court of Appeals, 73 B.L.J. 46. 


DEPOSITS 


§405. Special deposits. 

Where a buyer deposited funds in 
escrow with the bank which was to pay 
the funds to the seller upon the fulfillment 
of certain conditions and the conditions 
were met, the bank should have paid the 
funds to the seller despite the buyer’s 
objection, Because the bank wrongly 
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withheld the funds, it was liable for in- 
terest on the amount withheld, Lindley 
v. Robillard and St. Lawrence County 
National Bank, 144 N.Y.S.2d 33, 73 B.L.J. 
266, 


§426.—California. 


Where a husband opened a savings 
account in his own name and later added 
the name of his wife to the account and 
the bank paid over the proceeds of the 
account to the husband’s estate rather 
than to the surviving wife, the bank was 
liable to the wife since in California there 
is a conclusive presumption that in the 
absence of fraud or undue influence it 
was the intention of the depositor to vest 
title in the surviving joint depositor. 
Medeiros vy, Cotta, Bank of Newman, Calif., 
286 P.2d 546. 73 B.L.J. 262, 


§437.—New York. 


Where a signature card gave decedent’s 
brother the right of survivorship to a 
bank account, and where a bank officer 
had explained to the decedent that the 
form of the account gave the brother the 
right to the funds after decedent’s death, 
the brother was entitled to the proceeds 
of the account even though there was 
nothing in the pass book to indicate that 
the brother was to have the right of 
survivorship. In re Rothman’s Estate, 
143 N.Y.S.2d 294, 73 B.L.J. 127, 


EXECUTORS, ADMINISTRATORS 
AND TRUSTEES 


§481. Necessity for administration. 


The general rule that an out-of-state 
administrator cannot bring suit except 
through an ancillary administrator does 
not apply where the personal administra- 
tor from another state is suing not for 
the benefit of the general estate but rather 
for the benefit of specified persons under 
the provisions of a wrongful death statute, 
Citizens Fidelity Bank and Trust Co. v. 
Baese, Tenn., 136 F.Supp. 683, 73 B.L.J. 
657. 


§494. [Powers and duties. 


Where a decedent left funds to build 
a library and left the residue of his 
estate in trust for the needy poor and 
the funds for the library were not ade- 
quate, the court would not apply the cy 
pres doctrine and direct the fund for 
the poor to be used for the building of a 
library since the application of this doc- 
trine would not be carrying out the gene- 
ral intent of the testator. First National 
Bank & Trust Co, v. First National Bank 
& Trust Co., Del., 121 A.2d 296, 73 B.L.J. 
733, 
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§499. Presentment and payment of claims. 

By general equitable principles, the 
beneficiaries of an estate were subrogated 
to the rights of a bank against the estate 
where an insurer paid the proceeds of a 
policy to the bank which had made a 
loan to the decedent. Walzer v. Walzer, 
Executor, 151 N.Y.S.2d 550. 75 B.L.J. 903. 


FORGED PAPER 


§560. Liability of drawee bank to drawer 
where check paid on forged indorse- 
ment, 

A drawer who delivers a check to an 
impostor who endorses and cashes the 
check cannot collect its loss from the 
bank because the policy in favor of the 
free circulation of commercial paper is 
sufficient basis for placing the loss on the 
drawer as the first victim of the impostor’s 
swindle rather than on the second victim 
who is induced by the impostor to cash 
the check, Dartmouth National Bank v, 
Keene National Bank, N.H., 115 A.2d 316, 
73 B.L.J. 95, 

A drawee bank is liable for cashing a 
check on a forged endorsement where the 
endorsement is made by a person holding 
himself out to be the agent of a non- 
existent principal. Harsin Motor Co, v. 
Colorado Savings & Trust Co., Colo., 284 
P.2d 235, 73 B.L.J. 38. 


§567.—Where signature and indorsement 
both forged. 

A drawee bank cannot recover from 
a bank cashing a check on which the 
drawer’s name and the payee’s endorse- 
ment is forged when the latter bank 
guarantees prior endorsement because 
the fact that the drawer’s signature was 
forged means the check is a nullity and 
not a valid order and because the drawee 
is one bound to know the signature of the 
drawer and therefore pays at its peril, 
Fidelity & Deposit Co, of Maryland v. 
Peoples Exchange Bank of Thorp, Wis., 
71 N.W.2d 290, 73 B.L.J. 31. 


GUARANTY 


§612. Guaranty in general. 


A bank acting as trustee under a school 
association bond indenture was not liable 
on its guaranty of a bond which had been 
mistakenly issued and authenticated by 
the bank, until it had been established 
that the bond was invalid and would as 
& consequence of this invalidity not be 
honored by the school association, Mon- 
tague v. Farmers National Bank of 
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Watsontown, Trustee, Penn., 121 A.2d 597. 
738 B.LJ. 844, 


§616. Construction of contract of guaranty. 


Where a bank promised to pay a seller 
at the time the bank contemplated becom- 
ing a trustee under an assignment for 
creditors but where the assignment did not 
materialize, the bank was liable to the 
seller the promise to pay was not con- 
ditioned upon certain creditors qualifying 
as trustees under an effective assignment, 
Delaware Feed Stores v, First Auburn 
Trust Company, Maine, 120 A.2d 223, 73 
B.L.J, 645, 


HOLDERS IN DUE COURSE 


§639. Holder must take in good faith. 


The maker of a check is not liable on 
the check where it was made out to cash 
under threat of bodily harm while the 
maker was admittedly under the influence 
of alcohol and where the plaintiff, to 
whom the check was negotiated took the 
instrument under circumstances the court 
termed as bizarre, Rainey v. Grimmer, 
Conn., 116 A.2d 447, 73 B.L.J, 118. 


INCOMPLETE INSTRUMENTS 


§669.—Liability of bank paying check. 

The negligence of a church in leaving 
signed blank checks where they could be 
easily stolen prevented the church from 
being able to invoke Sec, 15 of the Nego- 
tiable Instruments Law, which provides 
that where an incomplete instrument has 
not been delivered, it will not, if com- 
pleted and negotiated without authority, 
be a valid contract in the hands of any 
holder as against any person whose signa- 
ture was placed thereone before delivery. 
Concordia Lutheran Evangelical Church 
v. United States Casualty Co., DJC., 115 
A.2da 307, 73 B.LJ. 114, 


INDORSEMENTS 


§689. Order of liability of indorsers. 

An accommodation endorser who has 
been required to pay a check at maturity 
has the right to recover against his 
immediate prior endorser. Downie v. 
Colledge, Wash., 294 P.2d 926, 73 B.L.J, 740. 


INSURANCE 


§712. Liability on policies in general. 
Where an insurance company claimed 
fraudulent representation by a bank and 
the real owner of an insured car, the court 
ruled that a representation made by an 
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applicant for insurance relating to a 
future act cannot be the basis for an 
action to declare an insurance policy void, 
Hartford Accident and Indemnity Co, v. 
Northwest National Bank of Chicago, 
United States, 228 F.2d 391, 73 B.L.J. 717. 


INVESTMENTS 


§759. Investments. 


An investor could not recover from a 
bank where he had depended upon the 
bank’s advice that a certain business was 
probably sound where the investor did not 
use due diligence to find out the truth 
about the company in which he planned 
to invest and where there was no proof 
that the bank or its officers had intended 
to deceive the customer, Scott v. Fulton 
National Bank, Géorgia, 89 S.E.2d 892, 
73 B.LWJ, 484, 


JUDGMENTS 


§762. Judgments. 


Where certain documents submitted to 
the court did not prove conclusively 
whether or not an alleged depositor was 
an “adverse claimant” under New York 
State Banking Law §134(5), the court 
denied a summary judgment to either the 
plaintiff or the defendant. Bourgeois v. 
Chase Manhattan Bank, First National 
City Bank, New York, 139 F.Supp. 265. 
73 B.LJ. 832, 

A confession of judgment on a motor 
vehicle financing contract was held void 
because the contract did not contain 
various specific information required by 
the Pennsylvania Motor Vehicle Financ- 
ing Act. Roxy Auto Company v Moore, 
Pa., 122 A.2d 87, 73 B.L.J. 679, 


LIEN AND SET-OFF 


§785. Deposit of money belonging to 
another. 

Where a bank knew or should have 
known of the existence of an equitable 
claim, and when a debt owed to the bank 
had no connection with funds in dispute, 
the bank was required to recognize the 
equitable ownership of the fund and could 
not pay itself or otherwise handle the 
account to the detriment of the equitable 
owner, Pacific Indemnity Co, v, Grand 
Avenue State Bank of Dallas, United 
States, 223 F.2d 613, 73 B.LJ, 14. 


LOAN AND DISCOUNT 


§822. Liabilities of parties. 
Under the Negotiable Instruments Law, 
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§95, notice of defect is insufficient to hold 
a bank liable, unless in fact, the defect 
is established. The defect here was prior 
negotiation of a check in bad faith. 
Commercial Trading Co, v. Trade Bank 
& Trust Co, 146 N.Y.S.2d 570. 73 B.LJ, 
417, 


§825. False credit statement. 

A loan application was held not materi- 
ally false so as to prevent a bankrupt’s 
discharge under the Bankruptcy Act 
where the bankrupt did not actually fill 
out the application but rather answered 
questions asked by a bank officer who 
failed to ask the bankrupt about pending 
law suits against him or about private 
loans. Matter of De Glopper, Mich., 138 
F.Supp, 928. 73 B.L.J. 817. 


MORTGAGES 


§862. Chattel mortgages generally. 

A consent decree foreclosing on certain 
fixtures and stock, arrived at as a result 
of negotiations between the parties to the 
consent was binding on the parties in 
the absence of any proof of fraud, Longo 
v. Minchella, Michigan Supreme Court. 
73 B.L.J, 367. 

A mortgagee was not liable in a civil 
case for malicious prosecution by the 
mortgagor where it was proved that the 
mortgagee had probable cause to believe 
the mortgagor disposed of property in 
violation of an agreement. Ashlaw v. 
Racquette River Paper Co., New York 
Supreme Court, 73 B.L.J, 430. 

Where a deed of trust and a chattel 
mortgage were given to secure one debt 
and the lender sold the security under 
the deed of trust he was not permitted 
to obtain a deficiency judgment on the 
chattel mortgage since such judgments 
were prohibited by statute when realty 
was sold under a deed of trust, Freeland 
v. Greco, California Supreme Court. 73 
B.L.J. 284. 

Where a purchase of cotton was made 
in Georgia where there was no record 
of a government mortgage covering the 
cotton, a purchaser nevertheless took 
subject to the government lien since a 
government list furnished to the pur- 
chaser before the sale indicated that the 
cotton was covered by a mortgage, This 
list served as sufficient notice so that 
the purchaser should have inquired about 
the government’s interest in the property. 
United States v. West, Georgia, 132 
F.Supp. 934, 73 B.L.J, 281. 

The provisions of a contract giving a 
mortgagee an option in the event of de- 
fault to revoke a contract and collect 
liquidated damages from the mortgagor 
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would not prevent the mortgagee from 
instituting foreclosure proceedings and 
petitioning for the appointment of a re- 
ceiver. Frieda, d.b.a. Floresville Butane 
Company v. Kroesche, d.b.a, Butane Gas 
and Equipment Co., Texas Court of Civil 
Appeals, 73 B.L.J. 589. 

A mortgage lien on a car will prevail 
over a mechanic’s lien where no valid con- 
sent to have the car repaired could have 
been given by the mortgagor since he had 
defaulted in his mortgage payments, 
Manufacturers Trust Company v. Stehle, 
d.b.a, Suydam Auto Body Works, New 
York Supreme Court, Appellate Division, 
73 B.L.J. 769, 

Where the holder of a maritime lien 
delayed enforcing the lien for an un- 
reasonable length of time during which 
credit was extended to the ship owner by 
a mortgagee, the holder of the maritime 
lien could not prevail despite the Ship 
Mortgage Act of 1920 which states that 
a maritime lien already in existence at the 
time a mortgage is given on a ship takes 
priority over the lien created by the mort- 
gage. National Shawmut Bank vy. Oil 
Screw Fishing Vessel Winthrop, United 
States District Court, District of Massa- 
chusetts, 73 B.L.J, 211, 

The mortgage of an automobile was 
denied a deficiency judgment where the 
mortgagee sold the repossessed car before 
the time indicated in the notice and at a 
price considerably less than the market 
value of the car, The premature sale and 
the low price evidenced bad faith, 
Associates Investment Co. v. Lenz, Texas 
Court of Civil Appeals, 73 B.L.J. 510, 

Where the conditional seller of a truck 
repossessed the truck, the mortgagee of 
the tires was justified in taking back the 
tires since they were an easily identifiable 
and separate part of the vehicle, and 
therefore did not become part of the truck 
by the law of accession, Olive’s Store v. 
Thomas, Oklahoma Supreme Court, 73 
B.L.J, 510, 

Where a mortgage contained no loss 
payable clause in favor of a mortgagee 
bank, the bank was not entitled to notice 
of an endorsement of an insurance policy 
covering the mortgaged property and was 
consequently in no better position to 
claim proceeds of the policy than the 
mortgagor who had waived his rights 
under the insurance policy by means of 
the endorsement, Kentucky Farm Bureau 
Mutual Insurance Co, v, McMullin, Ken- 
tucky Court of Appeals. 73 B.L.J. 132, 


§866. Effect of filing. 


Where the holder of a mortgage failed 
to renew the filing of the mortgage before 
the expiration of a five-year period as 
required by the Pennsylvania statute and 
where creditors of the mortgagor extended 
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credit after the five-year period but 
before the mortgagor’s insolvency, the 
creditors were given priority over the 
mortgagee when it came to a distribution 
of the mortgagor’s assets, In re Moody, 
United States District Court, Eastern Dis- 
trict of Pennsylvania, 73 B.L.J, 210. 


§869. Time of filing. 


A chattel mortgage was void as against 
a mortgagor’s trustee in bankruptcy 
because the assignee of the mortgage had 
not filed it until seven days after the 
mortgage had been assigned. Since all 
the parties to the transaction resided in 
the same town where the recorder’s office 
was located, seven days was held to be 
an unreasonable time within which to 
have filed. In the Matter of Patterson, 
United States District ‘Court, 73 B.L.J. 
768. 

Where a mortgagor and mortgagee in- 
tentionally delayed the filing of a mort- 
gage and where the mortgagee had 
knowledge that the mortgagor was in- 
solvent one day before the mortgage was 
recorded, the mortgagee could take 
nothing by virtue of his mortgage lien. 
In re Beedle-Whiton, United States Dis- 
trict ‘Court, District of Minnesota, 73 
B.L.J. 211. 

A chattel mortgage given by a mort- 
gagor in Februrary but not recorded 
until June was invalid against the bank- 
rupt mortgagor’s trustee in bankruptcy 
because it was not filed within a reason- 
able time under the terms of the New 
York Lien Law, In re Gondola Associates, 
Ine, United States District Court, 
Eastern District of New York, 73 B.L.J. 
130, 

A mortgage which was not recorded for 
22 days after it was executed was held 
not to constitute a valid lien against the 
mortgagor’s trustee in bankruptcy be- 
cause the delay in recording was un- 
reasonable, Exchange Bank of Kahoka, 
Mo. v. Morgan, United States Court of 
Appeals, Eighth Circuit. 73 B.L.J. 129, 


§874. Validity of chattel mortgage. 


Where a transfer back to a seller was 
made to satisfy a debt which was secured 
by a lien that became effective prior to 
period within four months of the buyer’s 
bankruptcy, no voidable preference was 
involved. Porter v. Searle, United States 
Court of Appeals, Tenth Circuit. 73 B.L.J. 
509. 

A mortgagee could not recover from 
the trustee in bankruptcy of a bankrupt 
mortgagor where neither the mortgagor’s 
president nor the treasurer, both of whom 
signed the mortgage, had specific or 
implied authority to bind the company 
on the mortgage and where there was no 
acquiescence in their act by the com- 
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pany’s board of directors, Kagan v. 
Levenson, Massachusetts Supreme Judi- 
cial Court, 73 B.L.J. 680. 

The trustee in bankruptcy of a cor- 
porate chattel mortgagor did not have the 
right to declare the mortgage invalid 
under a Kansas statute requiring stock- 
holder approval for mortgaging corporate 
assets since this statute was designed 
solely for the protection of the stock- 
holders, not for the protection of the 
corporation, United States v. Jones, 
United States Court of Appeals, Tenth 
Circuit. 73 B.L.J. 368. 

Where the parties to a contract could 
not decide whether the contract was a 
chattel mortgage or a conditional sale 
and consequently the instrument was not 
recorded, the court ruled the instrument 
was a chattel mortgage and that it was 
void as against the trustee in bankruptcy 
for lack of recording, Caldwell Finance 
Co. v. McAllister, United States Court of 
Appeals, Ninth Circuit. 73 B.LJ. 210. 


§884. Sale of mortgaged property. 

Where a mortgagee sold off a portion 
of mortgaged property and then sought 
to enforce the mortgage on the rest of 
the property and the mortgagor claimed 
the entire debt had been extinguished by 
the sale, a court ruled that the Deficiency 
Judgment Act gave the mortgagee the 
right of execution against all property 
even if a portion is sold without appraise- 
ment, Associates Investment Co. v. 
Alewine, Louisiana Court of Appeal, 73 
B.L.J. 284. 

A mortgagor who was indicted under 
the California Penal Code was not liable 
for selling mortgaged property without 
giving notice to the mortgagee where the 
mortgagee had waived the statutory re- 
quirement of written notice by giving his 
oral consent to the sale, People v. 
Farmer, California District Court of 
Appeal, 73 B.L.J. 430. 

It is not proper for a mortgagee to sell 
repossessed mortgaged property without 
the knowledge and consent of the mort- 
gagor and where a mortgagee did this, 
the court awarded the mortgagor $100 
for humiliation and embarrassment, even 
though the mortgagor would show no 
special damage. Brian v. Wilson, Louis- 
iana Court of Appeal, Second Circuit, 73 
B.L,J, 131. 


§887. Real estate mortgages generally. 

A mortgage which had not been properly 
witnessed and which bore an improperly 
acknowledged signature was not a valid 
lien as against subsequently recorded 
liens, Citizens National Bank v. Denison, 
Ohio, 133 N.E.2d 329, 73 B.L.J. 850. 

' A bank was not entitled to priority over 
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a duly recorded first mortgage by virtue 
of the principle of subrogation even 
though the first mortgagee did not reveal 
his mortgage to the bank. Morad v, Silva 
et al., Mass., 133 N.E.2d 478. 73 B.LJ. 
755. 


NATIONAL BANKS 


§927. Action against national bank. 

In order to assure the security of the 
titles of national banks, only the federal 
government can object to the want of 
authority of a national bank. Noel Estate, 
Inc. v. ‘Commercial National Bank, United 
States, 232 F.2d 483, 73 B.LJ. 901. 


NEGLIGENCE 


§930. Liability for negligence. 

Where a bank customer was injured by 
falling on a wet and slippery bank floor, 
the bank was not liable for negligence 
where it was found the bank had taken 
all precautions it reasonably could have 
taken by putting rubber mats in the 
places where traffic was heaviest, Deptula 
v. New Britain Trust Co., Conn.,, 116 A.2d 
773. 73 B.LJ, 205, 


NON-NEGOTIABLE PAPER 


§978. Non-negotiable paper. 

The maker of a non-negotiable instru- 
ment does not represent that he will not 
assert against a holder in due course any 
defense he may have against the payee 
and he may assert any defenses that he 
has against the payee of a non-negotiable 
instrument even though the instrument 
which he issues purports to waive that 
right, Banco Mercantil, S. A. v. Saul’s, 
Inc., Calif., 295 P.2d 55, 73 B.L.J, 709. 


OFFICERS AND EMPLOYERS 
OF BANKS 


§1068.—Authority of president. 

A bank president could not orally re- 
lease one of the directors of a mortgagor 
corporation from a continuing guarantee 
under a mortgage held by the bank with- 
out the prior consent of or later ratifica- 
tion by the bank’s board, Home Savings 
Bank v. Gertenbach, Wis., 71 N.W.2d 347. 
73 B.LJ, 170. 


PARTNERSHIP 


§1187. Authority of partner. 
A bank was nota holder in due course 
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of certain notes because the bank mana- 
ger’s knowledge of a scheme to defraud 
a depositor by use of the notes was held 
imputable to the bank. Matanuska Valley 
Bank v. Arnold, United States, 223 F.2d 
778, 73 B.LJ. 185. 


PAYEE 


§1202. Construction of instrument as to 
payee. 

A bank was not liable for paying checks 
which a court found were bearer instru- 
ments under Section 9 of the Negotiable 
Instruments Act where an employer of a 
depositor-company had fraudulently taken 
checks signed by his employer, made them 
payable to the drawee bank and cashed 
them at the bank. Fidelity & Casualty 
Co. v. United States Fidelity & Guaranty 
Co., La., 81 So.2d 576, 73 B.L.J, 271. 


PAYMENT 


§1216. Discharge of instrument. 

An acknowledgment of indebtedness on 
which the lender had written “Void in the 
event of my death” was a valid instrument 
but could not be enforced by the lender’s 
estate against the borrower because the 
quoted provision constituted an enforce- 
able exemption from payment after the 
lender’s death, State of Oregon v, Cum- 
mings, Oregon, 288 P.2d 1036, 73 B.L.J. 
345. 

A promissory note stating that “in case 
of death of maker all payments not due 
at date of death are cancelled” was held 
not to be a negotiable instrument because 
it did not contain an _ unconditional 
promise to pay a sum of money as re- 
quired by New York’s Negotiable Instru- 
ment Law, Section 20, Reserve Plan, Inc, 
v. Schleider, 145 N.Y.S.2d 122, 73 B.L.J, 
343, 


§1258—Check is conditional payment 
merely. 

Where a debtor of the Federal govern- 
ment sent a check in payment of a loan 
to the Commodity Credit Corporation 
which issued the debtor a receipt condi- 
tioned upon the collection of the check 
and the government agency later lost the 
check, a court ruled that payment had not 
been made and the debt was still due 
since there is a presumption at law that 
a check is received as conditional pay- 
ment and until it is paid the debt remains, 
United States v. Johnston, Minn., 133 
F.Supp. 633, 73 B.L.J, 249. 
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PLEDGE AND COLLATERAL 


§1269. Pledge and collateral in general. 


The Reconstruction Finance Corpora- 
tion was not obliged to participate in a 
loan made by a bank under a blanket 
agreement with the RFC where the bank 
did not live up to one of the conditions 
of the blanket agreement, namely, that 
at the time of making the first payment 
on the loan it would have a recorded 
mortgage as security. Central National 
Bank v. Reconstruction Finance Corp., 
134 F.Supp, 149, 73 B.L.J. 561, 

A bank receiving fire insurance proceeds 
in the capacity of loss payee is under an 
obligation to distribute such proceeds in 
strict accordance with the interests of 
the real owners and make full disclosure 
of all persons concerned how funds are 
being paid, Ferro v. Citizens National 
Trust and Savings Bank; Monarch Wine 
Corp. v. ‘Citizens National Trust and 
_ Bank, Cal., 282 P.2d 849, 73 B.L.J. 


§1271. Validity of pledge. 


A bank has the right to accelerate col- 
lateral notes containing an acceleration 
clause when in the bank’s sole discretion 
the borrower's financial responsibility be- 
comes impaired because the notes are 
allegedly stolen property. Manufacturers 
Trust Co. v. Hollinger, 141 N.Y.S.2d 795. 
73 B.L.J. 35, 


PRESENTMENT FOR PAYMENT 


§1305. Time of presentment of checks. 


Checks which were not presented for 
ten days were held to have been pre- 
sented within a reasonable time where 
prior to presentment they had to be 
routed through a state agency’s various 
departments and where such routing was 
customary and in conformity with usage 
of the trade, State Employes’ Retire- 
ment Board v. Ella Rockwell, Pa., 117 
A.2d 93, 73 B.L.J. 409. 


§1316. Effect of delay in presentment of 
check. 


Under Negotiable Instruments Law, 
Section 322, a two-months delay in pre- 
senting a check discharged the drawee 
bank from liability where the delay in 
effect caused the drawee’s loss, Chase 
National Bank v. Chemical Corn Ex- 
change Bank, 146 N.Y.S.2d 364. 73 B.L.J. 
487. 


SALES 


§1357. Contracts of sale. 


Where the owners of real estate sent 
a deed and a draft drawn on the purchaser 
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to a bank which was to make a loan to 
the purchaser and the purchaser approved 
the deed and requested the bank to draw 
the necessary loan papers for him to sign, 
the sale was considered consummated by 
the court despite the fact that the owners 
requested the bank to return the deed 
and stop the transaction before actual 
payment of the purchase price had been 
made, Lewis v. Shorter, Miss., 83 So,2d 
79. 73 B.L.J. 252. 


§1357.5. Conditional sales contracts. 


Where a buyer of real estate claimed 
property free and clear of two trust deeds 
on the ground that the deeds contained 
erroneous descriptions, the court ruled 
that the deeds were valid and constituted 
liens against the property since it was 
apparent that the descriptions in the deeds 
reasonably enabled a subsequent pur- 
chaser to locate the land, Burkett v. 
Peoples Bank of Biloxi, Miss., 83 So.2d 
185. 73 B.L.J, 337. 

The purchaser of a car under a condi- 
tion sale contract could recover the price 
of the car where the seller violated the 
California Motor Vehicle Sales Act by not 
delivering a copy of the sales contract to 
the purchaser, Williams v. ‘Caruso Enter- 
prises, Inc,, California Superior Court, 
Appellate Department, 73 B.L.J, 579. 

Where a statute required that a condi- 
tional sale contract be recorded in the 
county where the buyer resides, a court 
interpreted this to mean the county where 
the buyer, which was a corporation, had 
its principal place of business as set 
forth in its articles of incorporation, In 
re Merrymeeting Products Corp., United 
States District Court, Maine, 73 B.L.J, 588. 

Where the conditional seller of property 
had repossessed the property subject to 
the contract and sold it according to the 
terms of the statutes and the contract, 
and a deficiency existed after the sale, 
the seller was entitled to a deficiency 
judgment since the repossession had been 
peaceable and proper, Niel, d.b.a, Pipe- 
liner Rentals Co, v. McAfee, Tennessee 
Court of Appeals, 73 B.L.J, 587. 

A seller was not liable for malicious 
prosecution where a court ruled that the 
conviction of the buyer by a trial court 
in a criminal suit constituted conclusive 
evidence that the seller had probable 
cause in instigating the criminal suit even 
though the trial court’s conviction was 
ultimately reversed, Alexander v, Laman, 
Arkansas Supreme Court. 73 B.L.J, 431. 

A conditional seller was liable for 
malicious prosecution in a civil suit by 
the conditional buyer because the ter- 
mination of prior criminal proceedings 
against the buyer showed prima facia 
that there was want of probable cause in 
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instituting the criminal suit. Ashland v. 
Lapiner Motor Co., lowa Supreme Court, 
73 B.LJ. 431, 

The assignee of a conditional sale con- 
tract properly exercised his rights under 
an insecurity clause when he repossessed 
a car which the conditional buyer failed 
to have repaired properly and after the 
buyer had defaulted in his payments, 
Bullock v. Young, District of Columbia 
Municipal Court of Appeals, 73 B.L.J. 283. 

Where a conditional seller claimed that 
he had the right to repossess property 
held by the bankrupt conditional buyer’s 
trustee in bankruptcy because the trustee 
had not formally assumed the conditional 
sale contract, a court ruled that there had 
been other circumstances establishing 
that the contract had been assumed even 
though there was no formal notice of 
such, Since this was true and the seller’s 
lien was satisfied according to local law, 
the seller had no ground to reclaim the 
property. In re Forgee Metal Products, 
Inc.,, United States Court of Appeals, 
Third ‘Circuit, 73 B.L.J, 508. 

A conditional seller of a car was liable 
for repossessing the car prematurely 
where he repossessed it not only before 
the buyer had defaulted on his first pay- 
ment but even before the first payment 
was due, Parks v, Phillips, Nevada 
Supreme Court, 73 B.L.J. 282. 

Where a bank which was the assignee 
of a conditional sale contract covering 
logging equipment repossessed the prop- 
erty because it believed the buyer was not 
properly maintaining the property, and 
where in fact the property was being 
properly maintained, the bank was liable 
to the buyer for the loss of property and 
the loss of profits, Dean v., Harbor 
National Bank, Washington Supreme 
Court, 73 B.L.J, 131. 


SAVINGS BANK 


§1364.—Savings bank held not liable in 
such cases. 

A verbal direction from a depositor to 
the bank to honor checks signed by 
another or to pay a sum or transfer a 
credit will fully justify the bank in so 
doing and compliance with such direc- 
tion relieves the bank from further respon- 
sibilty or liability to the depositor, Mathey 
v. Central National Bank, Kansas, 293 
P.2d 1012, 73 B.L.J. 502, 


STATUTE OF LIMITATIONS 


§1397. Action to recover payment on 
forged instrument. 


Where the plaintiff brought suit against 
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a bank alleging it had wrongly paid over 
plaintiff's funds to another bank on the 
basis of a forged signature, and the action 
was brought after running of the Statute 
of Limitations, the court ruled the signa- 
ture guarantee was not a contract of 
indemnity but was rather a guarantee of 
genuineness and that when payment was 
made, the guarantee was broken, at which 
time the cause of action accrued, Teepell 
v. Jefferson County Savings Bank, Water- 
town National Bank, 144 N.Y.S.2d 48, 73 
B.L.J. 193. 


STOPPING PAYMENT 


§1462. Right to stop payment. 

A bank cannot challenge its customer’s 
authority to issue a stop payment order 
after the bank has accepted the order and 
caused the customer damage by paying 
the stopped check. Harlan National Bank 
v. Carbon Glow Coal Co., Ky., 289 S.W.2d 
200. 73 B.L.J. 898. 


§1468. Third party stopping payment. 
Where a bank account was actually 
owned by co-owners of the account, each 
having a right of survivorship and each 
being entitled to write checks on the 
account, one of the co-owners did not 
have the right to stop payment on the 
check of the other co-owner since such 
rights would be in derogation of the 
primary right to write checks on the 
account, Brown v. Eastman National 
Bank, Okla., 291 P.2d 828, 73 B.L.J. 414. 


SURETIES 


§1484. Rights and liabilities of sureties in 
general. 


Where there is a question about the 
capacity in which a person signs a condi- 
tional sale note, that person must over- 
come the presumption that he signed as 
a maker rather than a surety. Keresey v. 
New Milford Tractor Corp, United States 
Court of Appeals, Second Circuit, 73 B.L.J. 
869, 


TRADE ACCEPTANCES 


§1554. By whom action may be brought. 
Plaintiffs who claimed to have pur- 
chased certain trade acceptances for value 
and in good faith were not entitled to 
collect them from the maker where it was 
shown that the plaintiffs were not in fact 
the real owners but were merely assisting 
the payee in collecting the acceptances, 
Plaintiffs were subject to the defenses of 
inadequate consideration and fraud in the 
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inducement of the execution of the instru- 
ments, Salitan and Little v. Divelbiss, 
Okla,, 286 P.2d 724, 73 B.L.J. 190. 


TRUST RECEIPTS 


§1562. Trust receipts. 

Where a distributor accepted a check 
and transferred unrestricted title to 
automobiles to a dealer and the checks 
turned out to be worthless, a finance 
company which later extended credit to 
the dealer under various trust receipts 
got a security interest which was prior to 
a claim by the distributor, Volusia Dis- 
count Co., Inc, v. Alexander K-F Motors, 
Florida Supreme Court, 73 B.L.J. 769, 

Where the holder of a trust receipt and 
a seller of an automobile who retains title 
both claimed the right to an automobile, 
the court ruled in favor of the owner of 
the trust receipt since the authority given 
by the seller to the buyer to resell the 
car operated to stop the seller from claim- 
ing title or operated as a waiver of reserva- 
tion of title to the goods sold as against a 
bona fide purchaser since the sale by the 
original buyer was the precise object to 
be accomplished under the agreement of 
sale, Associates Discount Corp, v. Slay- 
ton d.b.a, Slayton Motors, et al., Miss., 
85 So.2d 199, 73 B.L.J. 665. 

Trust receipts were invalid as against 
the trustee in bankruptcy of a borrower 
where the person who executed the trust 
receipts for the borrower had resigned as 
president of the borrower three days 
before the receipts were executed and the 
finance company accepting the receipt had 
knowledge that this person was no longer 
president of the borrower. Crusoe v, As- 
sociated Discount ‘Corp., United States 
District Court, Northern District of 
Florida, 73 B.L.J, 45. 

The buyer of an automobile is not an 
innocent purchaser where before delivery 
of the bill of sale and in fact before the 
purchase by the buyer was completed a 
finance company holding trust receipts 
covering the car instituted suit against 
the dealer who sold to the purchaser, 
Hewgley v. General Motors Acceptance 
Corp., Tennessee Court of Appeals, 73 
B.L.J. 45. 

Trust receipts given within four 
months of borrower’s bankruptcy and not 
recorded within 21 days after they were 
executed were void as liens against the 
bankrupt’s estate, General Electric Credit 
Corp v. Davis, United States Court of 
Appeals, Fourth Circuit, 73 B.L.J. 44. 

A bank was not a holder in due course 
of certain trust receipts covering auto- 
mobiles where the bank knew that the 
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dealer selling such automobiles did not 
have title to them, Johnson v, Commerce 
Union Bank, Tennessee Court of Appeals, 
73 44, 


USURY 


§1564. What constitutes usury. 

A time price to be legal under Nebraska 
laws must be agreed upon by the parties 
to a transaction and the excess of the 
time over the cash price must be the re- 
sult of a bona fide specific agreement 
made in good faith by the parties, State 
of Nebraska v. Associates Discount Corp., 
Nebraska Supreme Court, 73 B.L.J. 869. 

Where a finance company required a 
conditional buyer to purchase insurance 
at an excessive rate and consequently the 
total financing charges including the 
premiums were above the 10% limit per- 
mitted by statute, the transaction was 
held to be usurious and the purchaser 
was permitted to take the automobile 
which was the subject of the sale free 
and clear. Schuster v. Universal C.1.T. 
Credit Corporation, Arkansas Chancery 
Court, 73 B.L.J. 868. 

Although it is not improper for the 
seller to charge one amount for cash and 
a greater amount for time payments, so 
long as the purchaser is made aware of 
this, a bank financing a conditional sale 
could not simply add usurious interest 
charges to the cash price when extending 
credit to the purchaser, Daniel v. First 
National Bank, United States, 227 F.2d 
353. 73 B.LJ. 423, 

Where a court handed down a final 
decision denying a petition for the re- 
hearing of a case at 9 o’clock in the 
morning and this case promulgated a new 
principle of law concerning usury in the 
state, the new law became effective and 
binding from the beginning of the day it 
was announced, Universal C.I.T. Credit 
Corp. v. Avery, Arkansas Supreme Court, 
73 B.LJ, 281, 

Where a bank contended it had not 
loaned money on the basis of invoices 
but rather had bought invoices at a 
discount and that consequently it had 
not charged usurious interest, the court 
ruled that conclusive effect could not be 
given testimony on cross examination 
which contradicts testimony given on 
direct examination and that such contra- 
dictions only raise an issue of fact, 
Tackett v, Stephenville State Bank, Texas, 
282 S.W.2d 921, 73 B.L.J. 196, 


§1565.—Transactions held not usurious. 
Where the terms of interest in a note 

were not usurious but those in the mort- 

gage that accompanied the note were, the 
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terms of the note were controlling, Blalock 
v. Blalock, Arkansas Supreme Court, 73 
B.L.J. 588. 


§1583. Penalties for usury. 

The value of repossessed property at the 
time of repossession rather than the re- 
sale price would be used as the basis for 
determining the lender’s liability for 
treble the amount of excessive interest 
charged, Horlbeck v. Walther, Colorado 
Supreme Court, 73 B.L.J, 283. 
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WAREHOUSE RECEIPTS 


§1592. Validity. 

Even though the laxity of a warehouse 
company’s agent did open the door to 
possible fraud, his conduct did not mate- 
rially destroy the essentials of a field 
warehousing arrangement, that is, the 
transfer of possession and control of the 
enclosure and merchandise and notice to 
the public of the pledgor’s qualified 
ownership. Bostian v, Park National 
Bank, United States, 226 F.2d 753. 73 
B.L.J. 402. 
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